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April 2015 

PSNC Briefing 025/15: The Francis Report – Freedom to speak up 
 
Following the Robert Francis QC report in 2013 concerning lack of basic care in many of the Mid Staffordshire NHS 
Foundation Trust’s wards and departments, a new report by Sir Robert Francis on NHS whistleblowing and the 
freedom to speak up was published in February 2015. 
 

Introduction 
Sir Robert Francis’ independent review aims to create an open and honest reporting culture in the NHS England by 
providing advice and recommendations to ensure that NHS staff in England feel safe to raise concerns, confident 
that they will be listened to and the concerns will be acted upon.  
 
The report was set up as a result of the disquiet of the way NHS organisations deal with concerns raised by NHS 
staff and the way some of those who raised complaints are treated. The report points out that NHS staff must be 
able to raise their concerns about things they are worried may be going wrong without any fear that they will be 
victimised or bullied or be badly treated when they do so and confident that effective action will be taken. 
Concerns of the staff are important and, if addressed correctly, can make a profound contribution to patients’ 
safety and care.      
 
The findings of the report show that there is a serious issue within the NHS and the handling of the complaints 
made by the staff. In particular, the 2013 NHS staff survey showed that only 72% of the respondents were 
confident that it is safe to raise complaints. It is also stated in the report that there are shocking accounts of the 
way some people have been treated when they raised their concerns. It is emphasised that such treatment is not 
acceptable and has no place in a service which values, as the NHS must, its workforce. The NHS has a moral 
obligation to support and encourage staff to speak out and to raise concerns.      
 
There was a remarkable consistency in the pattern of reactions described by staff who raised concerns in the past 
(whistleblowers) and spoke to the people of the Review about their experiences and the way they were treated. 
They have also provided convincing evidence that they raised serious concerns which were rejected and were met 
with a response which focus on disciplinary action against them rather than any effective attempt to address the 
issue they raised.   
 
The Review concluded that there is a culture within many parts of the NHS which deters staff from raising serious 
and sensitive concerns and which has negative consequences for those who are brave enough to raise them. The 
main reasons that staff is reluctant in raising their concerns is the fear of the repercussions that speaking up would 
have for an individual and for their career and the futility of raising a concern because nothing would be done 
about it.  The Review identified a need for a culture in which concerns raised by staff are taken seriously, 
investigated and addressed by appropriate corrective measures and sets out twenty principles which should guide 
the development of a consistent approach to raising concerns through NHS, whilst leaving scope for flexibility for 
organisations to adapt them to their own circumstances.  
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Legal Context 
The Review indicated that there is a confusion around the term “whistleblowing” – the term means different things 
to different people – but the legislation not only does nothing to remove this confusion but also it does not 
mention the term “whistleblowing” at all.  
 
The Employment Rights Act 1996, as amended by the Public Interest Disclosure Act 1988, provides that a worker 
who makes a protected disclosure has the right not to be subjected to any detriment by his employer for making 
that disclosure.  
 
However, this legislation has been limited in its effectiveness; it provides a series of remedies after detriment, 
including loss of employment, has been suffered. It is also limited in its applicability as it applies only to “workers” 
and therefore provides no protection against, for example, discrimination in recruitment.  
 

Experience of employees 
The majority of the people who wrote to the Review reported bad experiences and also lack of support and 
confidence in the process. Many referred to disciplinary action and victimisation; bullying and oppressive behaviour 
were also mentioned, both as a subject for a concern and as a consequence of speaking up. The review found that 
there are problems at a number of stages including deterrents to speaking up, poor handling of concerns that are 
raised and vindictive treatment of the person raising the concern.      
 

Experience of employers in receiving and handling public interest concerns 
Two approaches were taken from the employers who received and handled public interest concerns; some took a 
strict procedural approach when concerns raised and others took a less rigid approach which focused on resolving 
the issue. The latter approach, though, was still at a formative stage. Employers who received public interest 
disclosures, accepted that many disclosures are made in good faith but they were concerned that some disclosures 
are made in order to protect the person raising them from performance action or disciplinary processes they face 
for entirely unrelated matters.  

 
Overarching themes and principles 
The Review identifies five overarching themes; in particular, that there is the need for culture change, improved 
handling of cases, measures to support good practice, particular measures for vulnerable groups and extending the 
legal protection.  
 
The Report sets out twenty principles and actions which should guide the development of a consistent approach to 
raising concerns throughout the NHS. A summary of these principles and actions are set out below.  
 

Culture change 

Principle 1 – Culture of safety   
The Review notes that every organisation involved in providing NHS healthcare should actively foster a culture of 
safety and learning in which all staff feel safe to raise concerns. In order to achieve this change, boards must devote 
time and resource and also ensure that progress in creating and maintaining a safe learning culture is measured, 
monitored and published on a regular basis.   
 
Principle 2 – Culture of raising concerns  
Raising concerns should be part of the normal routine business of any well-led NHS organisation. Policies and 
procedures for dealing with staff concerns should not distinguish between reporting and incidents and making 
protected disclosures. Every NHS organisation should have an integrated policy and common procedure for 
employees to formally report incidents or raise concerns. Also, responsibility for policy and practice should rest 
with the executive board member who has the responsibility for safety and quality, rather than human resources. It 
is also recommended that investigation of the concern should be the priority, and any disciplinary action associated 
with it should not be considered until the facts have been established. 
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Principle 3 – Culture free of bullying  
It is pointed out that there are needs to be an examination of the causes of bullying behaviour and for honest and 
direct feedback to individuals about the impact of their behaviour. The Review recommends also that everyone in 
leadership and managerial positions should be given regular training on how to address and how to prevent 
bullying and regulators should consider evidence on the prevalence of bullying in an organisation as a factor in 
determining whether it is well-led. Any evidence that bullying has been covered up should be taken into 
consideration when assessing when someone is a fit and proper person to hold a post at director level in an NHS 
organisation.     
 
Principle 4 – Culture of visible leadership 
All employers of NHS staff should ensure and be able to demonstrate that staff have open access to senior leaders 
in order to raise concerns, informally and formally.  
 
Principle 5 – Culture of valuing staff 
Employers should show that they value staff who raise concerns and should consider and implement ways in which 
the raising of concerns should can be publicly celebrated.  
 
Principle 6 – Culture of reflecting practice  
A recommendation that there should be opportunities for all staff to engage in regular reflection of concerns in 
their work is made by the Review. All NHS organisations should therefore provide the resources, support and 
facilities to enable staff to engage in reflective practice with their colleagues and their teams. 
 

Better handling of cases 
Principle 7 – Raising and reporting concerns 
The Review emphasises the need for all NHS organisations to have structures to facilitate both informal and formal 
raising and resolution of concerns. In particular, it is stated in the report that staff should be encouraged to raise 
concerns informally and also that NHS organisations should have a clear process for recording all formal reports of 
incidents and concerns.  
 
Principle 8 – Investigations  
When a formal concern has been raised, there should be prompt, swift, proportionate, fair and blame-free 
investigations to establish the facts. The Review suggests that all NHS organisations should device and implement 
systems which enable such investigations to be undertaken, where appropriate by external investigators. Also, 
feedback to the person who raised the concern is critical as the sense that nothing happens is a major deterrent to 
speaking up. Where suspensions and special leave are being considered, these should only be used where there is a 
risk to patient or staff safety or concern about criminal wrongdoing or tampering with the evidence. Ideally, the 
person who spoke up should not be the person who is moved, as this can be send a signal that they have done 
something wrong.       
 
Principle 9 – Mediation and dispute resolution 
The use of expert interventions to resolve conflicts, rebuilt trust or support staff who have raised concerns should 
be considered at an early stage. As the NHS is a complex service, it cannot be expected to run without professional 
disagreement or conflict. Therefore, all NHS organisations should have access to resources to deploy alternative 
dispute resolution techniques, including mediation and reconciliation in order to address unresolved disputes 
between staff or between staff and management as a result of a report raising concern and to repair trust and build 
constructive relationships.  
 

Measures to support good practice 

Principle 10 – Training 
Every member of staff should receive training in their organisation’s approach to raising concerns and in receiving 
and acting on them. The system will work more effectively if there is more training for staff in how to raise 
concerns and for managers in how to receive and handle concerns. Training should be provided through face to 
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face sessions. More senior members of staff will need additional training in how to handle concerns. Therefore, the 
Review recommends that every NHS organisation should provide training which complies with national standards, 
based on a curriculum devise jointly by Health Education England and NHS England in consultation with 
stakeholders.   
 
Principle 11 – Support  
All NHS organisations should ensure that there is a range of persons to whom concerns should be reported easily 
and without formality. They should also provide staff who raise concerns with ready access to mentoring, advocacy, 
advice and counselling. The Review suggested that clarity about to whom concerns can be reported and clarity 
about where to go for support is necessary. In order to achieve this, NHS organisations should appoint a person (a 
“Freedom to speak up Guardian”) to act in a genuinely independent capacity; if some people however do not feel 
comfortable to seek advice from such a person there should be a range of others where people can go for advice 
and support. This should include a nominated non-executive director to receive reports of concerns directly from 
employees and to make regular reports on concerns raised by staff and the organisation’s culture to the Board, one 
or more nominated executive directors to receive and handle concerns, at least one nominated manager in each 
department to receive reports of concerns and a nominated independent external organisation (such as the 
Whistleblowing Helpline) whom staff can approach for advice and support. All these people can ensure that the 
primary focus is on the safety issue, that each case is handled appropriately, investigated promptly and issues 
addressed. They will also ensure that there are no repercussions for the person who raised the concern.  
 
Principle 12 - Support to find alternative employment in the NHS  
Where a NHS worker who has raised a concern cannot, as a result, continue in their current employment, the NHS 
should fulfil its moral obligation to offer support. When a person leave their employment, either voluntarily or 
otherwise, after raising a concern they might find it difficult to find another job. The Review recommended that all 
NHS organisations should actively support a scheme to help current and former NHS workers whose performance is 
sound to find alternative employment in the NHS.  
 
Principle 13 – Transparency  
All NHS organisations should be transparent in the way they exercise their responsibilities in relation to raising of 
concerns, including the use of settlement agreements. Transparency about incidents and events, and how the trust 
has responded to them, sends an important signal to staff that the board welcomes and values them. The Review 
suggests that all NHS organisations should publish in their Quality Accounts quantitative and qualitative data about 
formally reported concerns which could be then used by the National Learning and Reporting System (NLRS) to 
identify safety issues that are common across the NHS. This would be achieved if the NHS system regulators adopt 
a common approach to data about concerns, with a shared understanding of what good looks like so that there is 
no disincentive to trusts to be transparent and open.  
 
Principle 14 – Accountability  
Everyone should be held accountable for their behaviour and practice when raising, receiving and handling 
complaints. This applies to those raising concerns as well as to their leaders and managers.  The Review 
recommends that there should be personal and organisational accountability for poor practice in relation to 
encouraging the raising of concerns and responding to them, for victimisation of workers for making public interest 
disclosure or for inappropriate use of confidentiality clauses. Trust Boards, CQC, Monitor and the NHS TDA should 
have regard to any evidence of responsibility for, participation in or permitting such conduct in any assessment of 
whether a person is a fit and proper person to hold an appointment as a director or equivalent.    
 
Principle 15 – External Review 
The Review suggests that there should be an Independent National Officer resourced jointly by national systems 
regulators and oversight bodies and authorised by them to carry out functions, such as, review the handling of 
concerns raised by NHS workers and the treatment of the people who spoke up where there is a cause for believing 
that this has not been in accordance with good practice and advise NHS organisations to take appropriate action 
where they have failed to follow good practice. Therefore, CQC, Monitor, NHS TDA and NHS England should 
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consider and consult on how such a post might jointly be created and resourced and submit proposals to the 
Secretary of State as to how it might carry out these functions in respect of ongoing and future concerns.      
 
Principle 16 – Coordinated Regulatory Action  
There should be coordinated action by national systems and professional regulators to enhance the protection of 
NHS workers making protected disclosures and of the public interest in the proper handling of concerns. The 
Review highlights the lack of any coordination between the various regulators in their approach to whistleblowing 
and suggested that they should pay more attention to the record of an NHS organisation in respect of how it 
handles concerns and take regulatory action where that record is poor and review their procedures and processes.  
The Review also suggests that CQC, Monitor, NHS TDA should work together, with the Department of Health, to 
agree procedures and define the roles to be played by each in protecting workers who raise concerns in relation to 
regulated activity, and where necessary they should seek amendment of the regulations to enable this to happen.  
Principle 17 - Recognition of organisations 
CQC should recognise NHS organisations which show they have adopted and apply good practice in the support and 
protection of workers who raise concerns.  

 
Measures for vulnerable groups 
Principle 18 – Students and Trainees   
The Review points out that all principles in the report should be applied with necessary adaptions to education and 
training settings for students and trainees working towards a career in healthcare. The Review heard disturbing but 
consistent accounts of students with previously good records who suddenly found themselves criticised, if not 
failed, after they raised a concern. It is suggested that all training for students and trainees working towards a 
career in healthcare should include training on raising and handling concerns.  
 
Principle 19 – Primary Care  
The Review recommends that all principles should apply with necessary adaptation in primary care. In particular, it 
is suggested that NHS England should include in its contractual terms for general/primary medical services 
standards for empowering and protecting staff to enable them to raise concerns freely and in consistency with 
these principle.    
 

Extending the legal protection 
Principle 20 – Legal protection should be enhanced  
The Review states that some NHS bodies which are not currently prescribed persons to whom disclosures could be 
made, should be added to the list (i.e. NHS England, CCGs and Local Education and Training Boards) and also 
welcomes the intention to extend the scope of the legislation to include student nurses and students midwives and 
suggests that this should go further to include other students working towards a career in healthcare. The Review is 
particularly concerned because the legislation does nothing to protect people who are seeking employment from 
discrimination on the grounds that they are known to be whistleblower and invites the Government to review the 
legislation to extend protection to include discrimination by employers in the NHS, if not more widely, either under 
the Employment Rights Act 1996 or under the Equality Act 2010.    
 
Finally, the Review recommends that all organisations which provide NHS healthcare and regulators should 
implement the principles and actions set out above and the Secretary of State for Health should review at least 
annually the progress made in the implementation of these principles and actions and the performance of NHS in 
handling concerns and the treatment of those who raise them and to report to the Parliament.    
   
If you have queries on this PSNC Briefing or you require more information please contact Maria Georgiou, 
Regulations Officer. 

mailto:maria.georgiou@psnc.org.uk
mailto:maria.georgiou@psnc.org.uk

